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| MINUTBO OF MERTING en 
| ee 
BANKING AND INSURANCE COMMITTEE 


A meeting of the committee on Banking and Insurence was held in Room 404, 
State Capitol, January 30, 1963, at 12 noon with Senator Beley, Chaimmnan. 


Roll call found all members present excepting Senators Bovey, Jensen, 
and Lehrkind. (Senetors Lehrkind and Bovey came in late after roil call) 


Order of business will be a hearing on Senate Bill #99. 


SENATOR GERARD: I am one of the members who introduced this bill end 
feel that it will greatly effect this state. I do not wish to make a statement 
on this bill, but would like to introduce Jack Luxan, Attorney at Helena and 
Attorney for the Montena Housing Association, which has up to 50 member benks 
and other who are cuncerned with the housing industry and the people of Montana. 


JACK LUXAN: I will turn this meeting over to the various members here 
who represent the Proponents to this bill, 


CLARENCE SULLIVAN: (see attached copy of speech) 
R. C. WETHERALL: (see ettached copy of speech) 


McDONNELL: With the Empire Savings and Loan Agsociation in Bozeman do you 
heve money to loan in that community? 


WETHERELL: We have more money now than we need at this time, but we 
must keep ahead for future use. 


McDONNELL: Why do you loan on homes and not on farms end renches? 


WELSHERELL: I think the time will come when this will not be a problem 
but in times of depression it was difficult. We do not have a problem on-farm 
homes as we do not give farm loans. 


JACK LUXAN: (see attached copy of speech) 


fhe following read letters supporting this Senate Bill #99 and are — 
attached to these minutes. 
Montana Building Chapter, Associated General Contractors 
Montane, Titim Association 
First Montena Title Insurance Company 
Montana Association of Real Estate Boards 


Among orgenizetions other than above supporting this bill ere: Va, FERS, 
TRS end the FRA, Attached is e« sheet of paper with the names of those present. 


After a fer questions by the committee to the proponents the proponents 
were excused, 


There wes no one present representing the opponents. 


Senetor MeDcnnell. ersid he would vote againet the bill es he feels that it 
ue only nStP the lendors cnd not the borrowers, 
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Banking and Insurance Meeting 


A motion was made by Senator Lehrkind and seconded by Senator Haffermen 
thet Senate Bill #99 Do Page. ‘Two voted against the motion, the rest voted 
for it. Motion carried. 


Senator MeDonnelanyneweurd=tysrereunthe enendmen te.to. Sonate. Bin #9 
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Motion by Senator Lehrkind and seconded by Senator Bovey that the 
meeting adjourn. Meeting adjourned at 1:05 P.M. 


Senator Bel 


MR. PRESIDENT: 
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MONTANA BUILDING CHAPTER 


ASSOCIATED GENERAL CONTRACTORS 
OF AMERICA, INC. 
GRANITE BLOCK - - HELENA, MONTANA 


GEORGE A. PIRRIE, JR. 


P,Q, BOX 
SECRETARY-MANAGER Jamary 30, 1963 


PHONE 447 


TC: THE MEMBERS CF THE SEMATE BANKING AND INSURANCE CCMMITTES CF THE 38th 
MCNTANA LEGISLATURE 


The Montana Buildina Chapter of t 
whose membership is composed of ¢ 
and sub-contractors who perform 4 
Montana each year. 


ie Associated General Contractors of America 
neral building contractors and their suppliers 
areat amount of the contract construction in 


The Members of cur Association offers our support of Senate Bill No. 99 per- 
taining to the Small Tract Financing Act of Montana because presently investors 
have learned that in Montana that a liquidation of a mortagase loan invariably 
requires prosecution of an expersive law suit and involves delays of up to 2 
years foilowing a borrowers default. These factors tend to adversely effect 
interest rates and other terms upon which mortgage money is available andgreat- 
ly reduce the flow of this fund into Montana. This definitely hurts the volume 
of residential and small] tommercial construction in the state and since many 

of our Azsociation Members businesses recuire this type of work we urge the 
passage of the Senate Bil! Ke. 99. 


We further feel that hy enacting this 
lize and thus elimirate periods of “ti 
ago. This again is a factor that enco 
construction and add to b Ge 


bill that investment money will stabi- 
ht-money" as there was 18 to 24 months 
rages residential and small commercial 
eral economy of Mentana. 
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favoren.e consideration of Senate Bill 99 is 


Yhe Cozmiiteats 
requested, 


Vice President 
Montana Title Associetion 


My 


FIRST MONTANA TITLE INSURANCE COMPANY 


TITLE INSURANCE ABSTRACTS 


FRANK A. WHETSTONE 17 -STH ST. NO., GREAT FALLE 
PREBIOENT PHONE 


HARRY H. SCHLEE 
EXCQUTIVE VICE-PREMIDENT 


January 28, 1963 


Mr. H. J. Luxan 
Counsel for Montana Home Financing Association 
P, O, Box 1144 


Helena, Montana 
Dear Mr. Luxan 


In support of Senate Bill Number 99 relating to Trust In- 
dertures, please be advised that the First Montana Title Insurance 
Company and its affiliate offices heartily endorse the measure. 


As a member of the Montana Bar Association | can personally 
endorse this measure and firmly believe that the existing mortgage 
ard foreclosure laws will definitely handicap the housing industry 
when money from outside sources becomes tight. 


His /jd Haas NM Vice President 


President 
BRUCE R. NELSON 
10 - 12th South 
Great Falls 


Vice President 
KENNETH R,. FLYNN 
Havre 


Secretary-Treasurer 
CARL C, PAYNE 
Great Falls 


Amd Vice President 
J. R. (Bob) CLARK 
Miseoula 

® 

Directors 
MEL C, CARBIS 
Helena 
ARDEN J. PETERSON 
Great Fulls 
PLTER YECEN, JR. 
fillings 
DONALD F. NELL 


TED HK. KORRAS 
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MW. T. KRARSSCOOT 


Polen 


And bnssetiate 
Paet Presidane 
LONALO RR. LEE 
Eehiings 


e 
Leyva let toe Chatrm are 
TOU MATER 
Greet Satie 


MONTANA ASSOCIATION of REAL ESTATE BOA. 


Also, Montana Association of Realtors 
SETAE NTE TRY ET moroenms Execution Secre: 


Tom Maddox 


P.O, Bow 123 
Kalena, Montana 


30 January 1963 Telephone 442- 


Senate Committee Having Under Consideration Senate Bill 99: 
Gentlemen: 


The Montana Association of Real Sstate Boards appeared for 
this public hearing on 3enate Bill 99 in support and hopeful of its 
enacurent. 


In Montana there is a lack of adequate financing on reason- 
abls terms, and particularly during periods of tight money. This has 
had a crippling affect on real estate sales. 


Hentana must compete with cther states for mortgage money. 
Montana's competition or its competitive position is not satisfactory 
because of its cutroded rortgage lews, These lavs not only disccurag 
investors, they place a definite drag upon sales of homes. 


The Hentene Association of Real Estate Beards joins with other 
eagnente of the housing industry in urging favorable consideration of 
Senate Bill 99. 


Truet indenturee heve worked well in other estates. This 
reacure will bring Mentena'ts heme financing lewe up to date and place 
aux etete in a more edventageous position to compete for adequate 
POULT Ls It will benefit both the heme purchssers end hom sellere 
by redveing their financing costs, 


fine stetement ie eubitted by the President of the Montene 
bacoedietion of Reel Estate Boerds, Bruce A, Kelsen, of Greet Fallee 


Sie berben 
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MR. CHAIRMAN, MEMBERS OF THE COMMITTEE. MY NAME IS CLARENCE SULLIVAN. I 
AM A VICE PRESIDENT OF THE UNION BANK AND TRUST COMPANY OF HELENA, MONTANA, AND 
ALSO PRESIDENT OF THE MONTANA HOME ASSOCIATION. 

SENATE BILL NO. 99 REPRESENTS THE CULMINATION OF A NUMBER OF YEARS OF 
THOUGHT AND WORK BY MANY PEOPLE INTERESTED IN THE PROGRESS OF MONTANA. AMONG THOSE 
OF US WHO HAVE WORKED ON THIS BILL ARE REAL ESTATE MORTGAGE LENDERS WHO DAILY FACE 
THE MANY PROBLEMS OF FINANCING RESIDENTIAL AND BUSINESS PROPERTIES, ONE OF THE 
BIGGEST PROBLEMS IN OUR BUSINESS HAS BEEN THE AVAILABILITY OF MORTGAGE INVESTMENT 
FUNDS. 

AS WILL BE SHOWN LATER IN MORE DETAIL OUR PRESENT MORTGAGE LAWS HAVE WORKED 
TO SERIOUSLY EXHRER THE FLOW OF MORTGAGE INVESTMENT MONIES INTO OUR STATE. WE 
MUST RELY ON OUT OF STATE CAPITAL TO FINANCE OUR GROWTH. WE MUST MAKE THE INVEST- 
MENT CLIMATE COMPETITIVE WIT! OTHER AREAS TO ATTRACT THESE NEEDED FUNDS. TO DO SO 
WE HAVE TO MODERNIZE OUR MORTGAGE LAWS. THIS WOULD BE ACCOMPLISHED BY PASSAGE OF 
SENATE BILL NO. 99. 

THE SUCCESSFUL PASSAGE OF THIS BILL THROUGH THE LEGISLATURE IS OF MAJOR 
ECONOMIC IMPORTANCE TO THE STATE. FOR THE NATION AS A WHOLE THE HOME BUILDING 
INDUSTRY ACCOUNTED FOR $60 BILLION OF THE GROSS NATIONAL PRODUCT IN 1962 ACCORDING 


TO BUSINESS WEEK. THE RNNUR. RATE OF 1 TO 4 FAMILY HOUSING STARTS 8S REPORTED 


s, 


oa 
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“SONTHLY BY THE CENSUS BUREAU IS USED AS ONE OF THE MORE IMPORTANT ECONOMIC IN- 
DICATORS BY ECONOMISTS. THE INDUSTRIES IMPORTANCE TO THE ECONOMY IS FURTHER 
EMPHASIZED BY THE WEIGHT GIVEN TO IT BY THE PRESIDENT'S ECONOMIC ADVISORY COUNCIL 
AND BY THE NUMBER OF BILLS ACTED UPON BY THE NATIONAL CONGRESS FOR PROMOTION OF 
THE INDUSTRY. TWO YEARS AGO THE PROGRESS OF THE OMINOUS HOUSING BILL THRCUGH 
CONGRESS WAS CAREFULLY WATCHED BY THE NATIONS NEWS MEDIA. THE ECONOMY OF MONTANA 
IS EQUALLY EFFECTED BY THE PROGRESS OF THE HOUSING INDUSTRY. 

THE CONSTRUCTION OF A HOUSE USES MANY TALENTS OF LABOR AND MANY KINDS OF 
MATERIAL. EXCLUSIVE OF LAND, A STANDARD THREE BEDROOM HOME WILL USE $6,000 to 
$8,000 WORTH OF MATERIAL AND $8,000 to $10,000 WORTH OF LABOR. NOT THE LEAST OF 
THE MATERIAIS COLNG INTO A HOUSE IS LUMBER. OUR STATES LUMBER INDUSTRY IS 
STRONGLY DEPENDENT ON THE HOUSING INDUSTRY. EVERY DOLLAR OF LABOR PAID FLOWS 
DIRECTLY INTO THE EVERYDAY ECONOMY OF LIVING. A MORE STABILIZED GENERAL ECONOMY 
CAN BE GAINED BY AN EQUAL STABILIZATION OF THE FLOW OF MONEY INTO MORTGAGE 
INVESTMENTS. 

OUR PRESENT LAWS CAUSE MONTANA TO BE ONE OF THE FIRST AREAS CUT OFF FROM 
MORTGAGE MONEY DURING PERIODS OF TIGHT MONEY AND ONE OF THE LAST AREAS - BE 
BROUGHT BACK INTO THE MARKET WHEN MONEY LOOSENS. HOUSING THUS 1S ON A FEAST OR 


FAMINE BASIS WITH THE RESULTING SERIOUS EFFECTS ON THE STATES ECONOMY. 


~~ 


SENATE BILL NO. 99 WOULD HELP TO LEVEL OUT THE FAMINE PERIODS CAUSthy bi ena... -.6 
M@NY MARKETS. DURING PERIODS OF TIGHT MONEY STATISTICS SHOW SOME MONEY CONTINUES 
TO FLOW INTO THE AREAS HAVING MORE FAVORABLE MORTGAGE CONDITIONS THAN OURS. IN 
THESE MORE FAVORABLE MORTGAGE AREAS THE RATES PAID FOR MONEY BY THE BORROWERS IS 
GENERALLY LOWER BECAUSE OF THE MORE AMPLE FLOW OF FUNDS THAN WHAT OUR CUSTOMERS 
HAVE TO PAY. 

MONTANA'S BUSINESS OWNERS HAVE LONG HAD DIFFICULTY IN OBTAINING LONG TERM 
FINANCING AT REASONABLE RATES. WE HAVE BEEN ADVISED BY SEVERAL EASTERN MORTGAGE 
INVESTORS THAT UPON PASSAGE OF A BILL SUCH AS WE ARE PRESENTING HERE ee WILL 
ENTERTAIN APPLICATIONS FOR REAL ESTATE LOANS ON LOCALLY OWNED BUSINESS PROPERTIES. 
THIS, OF COURSE, CAN BE A MATERIAL BOOST TO THE GENERAL WELFARE OF OUR STATES 
ECONOMY. 

ANOTHER FACTOR THAT SHOULD BE MENTIONED HERE IS THAT EVERY NEW HOME OR 
PRIVATE BUILDING ERECTED IN OUR STATE HELPS TO SPREAD THE TAX BASE FOR ALL OF US. 

OUR STATE IS GROWING AND TO HELP IT CONTINUE TO GROW AND PROSPER WE FEEL 
IT 1S IMPERATIVE THAT OUR MORTGAGE LAWS BE UP DATED TO MEET TODAYS DEMANDS. WE 
FURTHER FEEL THIS CAN BEST BE ACCOMPLISHED BY THIS LEGISLATION. WE URGE YOUR 
CAFEFUL CONSIDERATION AND FAVORABLE RECOMMENDATION OF SENATE BILL NO. 99. 


Colmes 
\3 


THANK YOU. 
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ROBERT C. WETHERELL. vice presioenT 


MONTANA HOME ASSOCIATION 


Statement of R. C. Wetherell 
In Support of 


SENATE BILL #99 
Mr. Chairman: 
Members of the Banking and Finance Committee: 


Gentlemen: 


Iam R, C. Wetherell from Bozeman, Montana, along with others I speak on behalf of th 
Montana Hore Association. For the immediate past fifteen years, I have been active 
in the mortgage business with the Bozeman office of Empire Savings and Loan Assoctatic 


where I am now Vice-President and Managing Officer. 


For eighteen years prior to my connection with Empire I was a mortgage loan agent for 


the Northwestern Mutual Life Insurance Company of Milwaukee, Wisconsin. 


Eriafly - In Mcntana: 
Banks are restricted by Law to making long term real estate loans aggreyeting no mero 


than 60% of their time and savings deposits. 


\ 


Savings and loen associations have no other source of funds than sevings accounts and 


EACH ACCOUNT INSURED TO $10,000 


accounts. 


Therefore, the available long term real estate money (from institutions) in Montana is 


limited by the amount of the aggregate savings dollars. 


Unfertunately Montana is the victim of a squeeze play. Mantana ia growing and the 
houging demand is rapidly increasing thereby creating a growing demand for financing. 


The eggregate savings dollars in Montana do not grow as repidly ea the demand for lonc 


term real estate loans. ; janice -theok fodzte Mare = 


Look at the Wall Street Journal and U. S. News and World Report ede from Calfornia 
institutions offering 4.75% and 4.8% interest for savings dollars. Even in Salt Leke 


City 4.5% and 4.6% is being paid and the T.V. ads cover Montana. 


Montane ia losing savings dollars to those sreas. In our own institution we have 


lost $132,Cuu.86 since January I, 1963, which we can trace to those eraas,. 


In eddition to this leas of savings dollars the savings business is very cyclical. In 

periods of tension or depression the savings aggregate builds up rapidly while during 

the game time demand fcr real estate loang falls off. Then when the tension has eased 
the sevinge dollers are withdrawn for re-entry of the stock market and for spending of 

| all sorts. The recovery period then sees the demand for long term real eatate loans 


grow by leaps end bounds. Agein, the old lew of supply and demend. 
In short, Montene noeds a steedy flow of real ertate mortgage money. 


How cen thia ke eccemplished? The money morket is still in the Exet where the large 


cavings benks end ineurence companies accululate e more uniform cneh fon which 


20 . 9a : iS 


needs to be invested, We need the availability of those funds which can be haa unde: 


conditions desirable to such investore. 


The large ingurance companies pick their etatee in which to inveet - I know this becaus 
of my past connection which required my negotiating the purchase of mortgages in 
various reas. You see, I have experienced both the originating of end the purcheaing 


of mortgages. 


The lerge investors shy awey from Montana because of {ts antiquated and inequitable 
foreciosure laws. These lews unneccegsarily increase the risk and cost of doing bugine 


in Montana. 


The Montana real estate mortgage market needs the outlet which the Eastern market 


effords but which we do not have under present setup. 
This bill, Senate #9$, will open the door for ample funds when end es needed in Monta: 


The Bill woucd be equitahle and fair to all concerned to borrowers and lenders alike and 
has the following salient feetures: 
1. The uge of & Truat Irdenture is optional, 
2. Foes not apply to ferm ner ranch mortgages where there still may remein sem: 
sound end logical reaeons fer long term redemption period. 
3. *he Trust Indenture protects the borrower by permitting him to reinstate himec 
by prying up the delinquencies plus casts prior to foreclosure which is a 
muck morn resconeble expectation than thet under exteting lew of having to 
py entire loon in full plus cil eccrunls end costs_nfier foreclose. 
4. FPeraclesure essta are inveriebly prased on to the borrewer and would be 
much lever than under the extating lew. | 


fp ti. 


S. The new Bill will protect the borrower against deficlency judgment. 

6. Competition wiil be more active and the borrower can shop for a mcre 
attractive interest rate, term and desirable institution. 

7. This Bill will benefit the borrower, the lender, the seer, the buyer, 
the material man and trades people, real estate brekers and abstract 


and title people. 


I urge that you label Senate Bill #99 -- DO PASS-- 


Thank you 


My ewe 2 Wes TUKANS Dea a cprackoeisy ewer re. 4s 
ing in Helena. JI appear in support of Senate 5ill 99 on be- 
half of the MONTANA HOME ASSCCIATICN. The membership of this 
association includes the mortgage lending officers cf upwara 

of 50 banks ana savings and loan associations throughout 
Montana, and other individuals and firms cirectl, interested 

in Montanals révicential housing industry. 

The iuportance of the housing industry to the economy of 
our nation and state cannot be over-emphasized. The inabilit; 
of .untana to generate and retain within its borders funds 
aufficient to meet tne demanu for home financing has aireacy 
been Cemonstrated. Cur heavy reliance upon eastern bank., 
insurance cunpanies and other institutional investors fcr wort- 
gage money is a fact of life. Yet the flow of such funds into 
Gur state is impeded, and the expansion of our housing indus- 
t-y is handicapped, by reason of the existence of antiquated 
and cumbersome mortgage laws. What are the objectionable 
features of these laws and what can be done to modernize them% 
For an excellent wialysis of the mortgage law. not only of 
Mortana but of the other states, I would commend to your at- 
tention an article by David A. Bridewell which appears in 
Vol. 5, pe 545 of the Duke University publication "Law and 
Contemporary Problems" which is available in our own law library; 
The article is entitled "The Effects of Defective Mortgage : 
Laws on Home Financi:.g" and in it the author classifies the 
various rtates on the basis of the effect of their mortgage 
laws on the investment decisions of mortgage lenders, into 


three Classes as follows: BEST COPY . 
AVAILABLE = |Y 


Ldate te Eke LEQ uss GU cbs Bs nee emer Saas noted oes 
BEST COPY 
Caso hl AVAILABLE 
Those in which the cost of foreclosure is high anu 
the time to foreclose in many instances is unneces- 
sarily long. 

Class IJ] 

Those where the cost of foreclusure is not only 

igh and the time to foreclose in many instances 

unnecessarily long, but where there is also @ perios 

of redemption after sale during which in mort cases 

the mortgagor is entitled to possession of the pror- 

erty. 
Mr. Bridewell's studies caused him to conclude that states in 
the first classification enjoy a tremendous advantage in at- 
tractitg wortgage funds for nome financi..g, wnile those in 
third classification are seriously handicapped in attracting 
uortpage funds. Unfortunately, Montana, by reason of its un- 
satisfactory mortgage laws, falls into the third classificaticn. 
Vortgage investors shy away from our state because they have 
learned from experience 

4. That the liquidation of a Montana mortgage Jcan in 
the event cf defauit invariably requires the prose- 
cution of a law suit. 

2. That in Montana costs anc expenses of foreclosure 
are incrdinately high, frequently amounting to 10% 
of the loar. balance, or more. 

3- That the Montena mortgage investor must wait. for at 
least 15 months, aud often as long as 15 months, 
after the coumencement of foreclosure before he can 
recover his iavestment, due to the statutory one 
year right of redemption granted to the borrower. 

», That Montena law gives the borrower the right to 


possess the property during the period of redemption 


fOr NOkes, SeouPraree. and male lenn.ce fregucmcs: 
brove unrecoverable, either in wouole or ia sart. 

“neve then are the features cof the Montana law wnien tend te 
make mortgage mone, either unavailable in sufficient quantity, 
or available only on terms less favorable to the beorrover thar 
are available in other states having mcre equitable iaws. With 
respect to mortgage laws like those on }.ontana's bcoks, Mr. 
Bridewell has this to say in his article: 

"A final result of these uneconomic statutes * * * 

has been to impece the flow of mortgage money 

across state lines, thereby indirectly allowing BEST COPY 

high interest rate: to remain in effect in these AVAIL AT © 

states where the demand for such money was greater 

than the supply * * *. 

moucn coztly, time consumiig and unnecessary mort- 

gage and foreclosure procedures are a bitter para- 

Gox, since they benefit neither the mortgagor nor 

the mortgagee, ard can be justified from no stand- 

point. * * * 

"Instead of safeguardi:g the mortgagor, many of 

tue existing procedures have saduled him with addi- 

tional charges and made more unfavorable the terms 

of his mortgage loan." 
vr. Briuewell's article was published in 1936, but his obser- 
vations as tc the effecc on home financing of mortgage laws 
like Montana's are as valid now as when they were made. [In 
the interim since 1936 many states have acted to modernize 
their mortgage anu foreclosure law:, some through the adoption 
of trust indenture legislation similar tu Cenate Bili Nu. 9%. 
Western states which in just the past few years have adopted 
such legislaticn include Idaho, Cregon and Utah. Senate Lill 
woe 99 ts patternea largely after the Utan Act which is con- 
sidered to be among the Lest. 

Whet 143 a trust indenture ans how dces it work? Your 


attention is directed to the following features of Senate >» 


Plorg @id in wethcd cf enforcement. Inutead of a 
cunveyance from the Lorrower to the lender, as an 

tiie case of a mortgage, the borrower conveys a de- 
feasible legai title to a thira party, cailed the 
trustee, who then holds it for the benefit cr the 
lender until the loan is repaid. Thereupon the tru:- 
tee reconveys the title tc the Lorrower. 

The trust indenture confers uyon the trustee a power 
of sale exercisable in the event of default. Clothed 
With this authority, the trustee is in a position, 
without prosecuting a lawsuit, to advertise the prop- 
erty for sale and to sell it at public auction to 

the highest bidder. Under the bili, the Lourruwer 

and all other parties having an interest in the prope 
erty, are given at least 60 days advance notice of 
the sale by certified mail, by posting of notice on 
the property and by publication in the newspapers. 
the borrower 4s accorded tne right at any time before 
sale to reinstate the loan simply by paying the de- 
iinquent installments and any costs already incurred 
in advertising the property. 

In the event the borrower does not reinstate the 

loan and the property is actually sold, the pur- 
chaser acquires « good title, free cf any right of 
redemption, and with the right to take possession 

ten dayu after the sale. The bill prohibits the 
lender from taking a deficiency jucgment against the 


borrower in the event the proceeds of sale are not 


wi oai€ Cl UNE .Poperiyy, Lalsb oot payee wa 
Expense, auc cots of sale, second te payaent cf 
pPrineipal aid interest due on the obligation te the 
lender, with any overplus being returned to the Lor- 
rower. The oil] limits the fees which may be charged 
to the borrcwer in the event of the foreclosure sale 
oe net of his property, to five per cent of the balance due 
r on the cbligation - the equivalent of a real estate 
broker's commission on the sale of real estate. 

6. Under the bill a trust incenture could te used on an 
optional basis but only in transactions involving 
three acres of land, or less. 

These then are the mechanics of a trust indenture transaction. 
What are the advantages? it will be appreciated, upon reflec- 
tion, that trust indenture legislation represents a praciical 
anu equitsblie compromise of tne interests of both the lender 
and the borrower: 

1. The bill provides a simple anc inexpensive, cut-of- 
court methoc c® foreclusure. 

2. By eliminating the necessity of litigation and by 
eliminating the one-year post-sale right of redemp- 
tion, the bill allcws the lender ar. electicn to 
realize more quickly on his security so that his 
capital can again be returned to productive invest- 
ment channels. 

3- The bill provides substantial protecticn to the bor- 
rower by guarenotying him the right, exercisable at 
6ny tine duriig @ period of at least 60 days prior 


to foreclosure sale, to "redeem" his property from yy 


The 


Aa. dp yt sey ULC LNG GELS QUI sles bad ait ta. 


vo 400,00, the borrower at an, time befcecre .aice coule 


receem hi. property and rein.tate the lean ty making 
payment of only the sum of 2400.00 plus costs. Cure 
trast thi. right with the scecalled "right" wi.-ch the 
same borrower has unuer present mortgage law cof re- 
dcening his property at any time within a year after 
vale Ly paying the full sum of [15,000.00 plus court 
costs, counsel fees, intere:t, taxes ano insurance. 
which is the wore meaningful right - that acccrded by 
present mortgage laws, or trat accorded by CE 99. 

Yhe question answers itself. 

Moreover, the bill provides further protection to the 
borrower by prohibiting the taking of a deficiency 
judgment against him, should the proceeds of sale of 
his property be insufficient to satisfy his obliga- 
tion. 

Finally, SB 99 would not supersece cr replace preve.t 
mortgage and foreclosure laws, but woula simply pro- 
vide an alternative procedure which woula exist side 
by side with established mortgage procedures aii. 
which would be available on an optional basis. The 
samé situation prevails in California and has four over 
50 years. 


most important single feature of Senate Bill 99 is 


the elimination of the statutory one-year right of redemption 


from sale. 


seem at fi 


This vestige of "depression jurisprudence" would 


rst blush to ;rovide the mortgagor with a "second 


charce" to save his property. ‘Statistically, however, the 


right of recemptio“g has not been important from the wtandpolrt 
of the mortgagor; it is alisusi never cxereisec. From a -tudy 
of over 22,000 mortgage foreclosure. ict. states having recenp- 
tion laws, Bridewell found that the right was exercisec ino less 
than 1% of the cases. ‘the problem fron the standpoirt of the 
mortgagee has not been with the exercise of the right, but with 
the simple fact of its existence. The right of recemption ef- 
Tectively kills public participaticn in tne foreciosure sale, 
since Outside purchasers are reluctant to bid in property when 
they are compelled to wait a year for title. ‘his mears that 
in the usuel case the mortgagee has tc bid in the property 
himself and hola it for a full year until the period of redemp- 
tion expires before he can sell it and recover his investment. 
Moreover, in the absence of competitive bidding, the full mar- 
ket value of the property Is seldom realized with the result 
that the mortgagor stands little chance of recovering the value 
Of his equity. Speaking of the effect cf redemption periods 
on heme financing, Bricowell states: 

“e * * these periods often deprive a potentially 

worthy prospective homeow:er cf securing @ morte~ 

gage loan cr prevent hin fron receiving the mest 

advantageous terms. * * * 

"The legal basis for home financing and mortgage 

lendiug in ge.eral would be greatly improved if 

these periods of redemption were entirely abolished 

{n all states or wade as short as possible." 
In truth and in fact, 24 statas do not provide for a statutory 
period of redemption follo#ding sale. These include the more 
Jmportant comaercial states such as California, New York, 
reansylvania and othors. 


In conoluding, I would like to say a word about tho effect 


a4 


programs cannot ve fully realized in states when do oe Nave 
realistic Gouern murtyage lado. “his 4a. recougnizee uy “peaie 
dent Eigentiowur in his ecuwule report oi January 23, 1997, Is 
which he .aid: 


Moutiodec foreclosure laws, wilich add unneec..ar.iy 


tc the risks and cczuts of mortgage lending sneils 

be revired. The states are urged to give their 

early attention to these matters.” 
It 45 notable that the :rezice:t calleu for action by the -tates 
rather than the federal government. Real ;-reperty tay, inelud-= 
ing mortgage aid foreclosure law, iv traciitionaily and properly 
within the province of the states. However, unles= “ontana 
anu other ctates having outmoded mortgage laws take tre initi- 
ative ard promptly make needed improvements, the feccral govern- 
mert may be tempted to intrude further into the fielc of vtates! 
rights. 

“senate Bill 99 is manifestly in the public intere.t and 
its favorable consideration by this Legislative Assembly {- 


earnestly reque ted. 
BEST COPY 
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Senate to Consia 


To Aid Home Buticing 


with H. J. Luxan, Helena at- 
torney, as their counsel, and 
[erereuee Sullivan, Helena banker, 
as their president. 

It is the feeling of the people 


By Thomas E. Mooney 

A bill designed to have “tre- 
mendous impact" on the home 
building economy of Montana will 
be considered by the Montana 
Senate in the coming week. 

The measure, SB99, would sup-jqftentimes is caught in a 
plement the state’s rea’ cctate|/“squeeze’ on home financing, 
mortgage laws new provisionsituxan said. He quoted R. C. 
making trust deeds legal in Mon- Wetherell of Bozeman, represent- 
tana and thus prov-ding an ad-ling a savings and loan organiza- 
ditional method for the financing/tion and a member of the associa- 
of home loans. tion, as showing their growing 

Sponsors of the bill contendidifficulty in this state in the fi- 
this would be a “modern approach|nancing of home loans—principal- 
to home financing” which would!ly through th- necessity to have 
“ocen the door” so that ample|mortgages sold to out-of-state in- 
funds would be available in this!vestment firms and individuals— 
state “on reasonable terms andibecause of the increasing demand 
on a steady basis.” for more home financing and at 

Principal backers of the meas-\the same time difficulty in se- 
ure are ali the organizations in-jcuring enough Montana _invest- 
terested in the building and fi-iment to finance these homes, 
nancing of homes in the Treasure|due to the more attractive invest- 
State, They have banded together|ment offers which can be secured 
into an organization known as thelin other investment fields. 
Montana Housing Association,! Members of the 4 caciation told 


‘all the home building indicated; 
in the organization that Montana, 


Mic 


Laws of the state also give 


or Bill 


| 


{ 


the Senate banking and insurance({ 
committee that Montana investors 
are not able to generate and re- 
tain sufficient funds to finance 


‘in the state. For this reason, they 
said, out-of-state financing must 
be secured to finance the mort-; 
gages under the present law. 

There are many advantages to 
invest such funds in other states, 
and other lines of investment, so 
Montana many times loses out 
and the home building industry 
is hampered, and home buyers 
are penalized in this state, the 
committee was told. 

Thus, the Mcntana Homes As- 
sociation sponsored HB99, known 
to the group as “The Smal! Tract 
Financing Act of Montana.” It 
was introduced by a group of 
senators headed by Sen. Carl 
Lehrkind, Jr., R-Gallatin, and con- 
taining members from both sides 
of the aisles. 

“There is an increasing risk 
‘.or investors to do business in 
this line in Montana,” Wetherell 
said, “because of the less modern 
-and cumbersome foreclosure laws 
-on our statute books. This bill 
will open the door for ample 
‘funds in this field, on a steady 
basis, in the state.” 

Under terms of Montana pres- 
,ent mortgage foreclosure laws it 
lis necessary in default cases to 
‘institute a court suit, pay the 
‘costs of such legal action, and 
take from 15 to 18 months before 
bad investor might recover his 
funds after the loan Is defaulted. | 


borrower, even though defaul 
imminent, a right to retain pos 
sion for one year after the c 
suit is initiated. : 
These things, particularly 
one- year wait, make it diffi 
to secure investers willing to: 
chase such mortgages, represe 
tives of the association say. 

The proposed legislation, | 
ever, calls for a third parts 
trustee— to have an interes 
a mortgage loan. He would } 
a security interest in the loan 
its lifetime, but in cases of 
fault the legal processes wi 
be shortened without a court 
but the home buyer would 
protected in that he could : 
state the loan at ary time be 
the property was sold simpiy 
paying the delinquent installn 
due. 

The latter feature, the spon 
of the bill feel, is very imgor 
in that it gives the buyer an 
portunity to reinstate his | 
after being delinquent in as’ 
time and without undue cost : 
dens. The feature, they ad 
also should appeal to inves 
because it is aimed at cut 
down the number of defaults 


‘in making Montana home k 


more attractive as investr 
features. 

Deficiency judgments agz 
borrowers who default also 
prohibited in the bill. 

Among organizations sup; 
ing the legislation are the ¢ 
ciation of General Contrac: 
the Montana Savings and IJ 
League, the Montana Title 4 
ciation, the State Board of F. 
tors, the VA, PERS and teact. 
retirement systems, the I 
and the Title Insurance Assc 
tion. 

The sponsors describe the b 
ers as “virtually everyone - 
has anything to do with heu: 
by financing, construction, 
or whatever.” 
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BUSINESS, & TNOUS ERY 


Business & Industry met on adjournment, February 15, 1963. Chairm- 
Dykstra called the meeting to order. 14, members were present, one 
excused, 


SENATE BILL 99. Mr. Jack Luxan, attorney «* law, Helena, 
Montana representing the Montana Home Association introduced the 
proponents appearing for Senate Bill 99. (exhibit A) 


ri Mr, Luxan was the first proponent to present the merits of 
SB99. See statement of Mr; Luxan attached. 


Other proponents to speak in favor of SB99 also presented 
for the record, a prepared statement. These statements are attacned 
J. F. Ryan, Montana Home Association; F. 5. Weed, Montana Title 
Association; Archie Hindoien, Montana Building Material Dealers’ 
Association; George A. Pirrie, Jr., Montana Building ie ae 
Associated General Contractors. 


Mr. Luxan stated for the record that the Vea. and F.A.A. 
are in support of this measure. 


Mr. Jean A. lurnage, Representative, Flathead County 
anpveared as opponent to SB 99. Mr. Turnage stated that this measure 
is based on unsound economic theory with no fiscal responsibility . 
Mr. Turnage then pointed out the various features of the measure 
he felt were unwise. 


Thenfollowed a question and answer period. The gentlemen 
then retired from the meeting. 


Consideration of SB 99 was tabled until a future date. 
HOUSE BILL 340. Motion carried to reconsider HB340. 
Mr. Beam presented proposed amendment to this measure. Motion 
made b Bashor, seconded by Beam, House Bill 340 DO PASS AS AMENDED. 
Motion carried. 


There being no further business to come before the 
committee the meeting was adjourned. 


DAN DYKSTRA, CHAIRMAN... 
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pobrians 11, 1963 


Honorable Dan Dykstra, Chairman 
Business & Industry Committee 
House of Representatives 

Montana State Legislature 
Helena, Montana 


Dear Representative Dykstra: 


Senate Bill No. 99, which your Committee is presently considering, is of 
the utmost importance to our Industry. As suppliers of Building Materials, 
we are vitally affected by the volume of home construction in our State. 


Our antiquated mortgage laws tend to keep many mortgage investors out of 

our state as they prefer to put their funds in areas not hampered as we are. 

The passage of this bill would attract these investors and the availability of 
mortgage money would be stabilized. The stabilization of the flow of mortgage 
money into our state would result in stabilizing the home construction industry. 


We feel passage of Senate Bill No. 99 would be of great benefit to the light 
construction industry of which we are an integral part as suppliers of building 
materials, We, therefore, urge that you give cureful consideration to this 
bill and recommend passage of it. 


= jae yours, 


oie 


“ Archie Hindoien, President 


MONTANA HOME ASSOCIATICN 
ctatement of J. F. hyan 
In Support of 
Senate Bill #99 


Mr. Chairman: 
Aembers of the Business and Industry Committee: 


Gentlemen: 


I am J. F. Pyan from Billings, Montana. I am Sec'y of 
and speaking on behalf of the Montana Home Association. For 
the past four years, I have been in the mortaage loan depart- 
ment of the Security Savinas & Loan Association of Billinas, 
and at the present time am the Vice Fresident and Managina 
Officer of the Association. 


From 1948 through 1958 I owned and managed my own gen- 
eral contracting firm, and durina this time I built, sold, and 
arranged financing for approximately 200 single family dwell- 
ings ranging in price from ten to fifty thousand dollars. 


I am a charter member and past president of the Home 
Builders Association of Greater Billings. I am a member of 
the National Association of Home Builders and served as a 
Montana representative of its Economic Council for four years. 


I am an Associate Member of the Billinas Board of 
Realtors, and for several years was 2a member of the Billinas 
Contractors Council. 


Except for two years in the army durino World War II, 
I worked from 1939 to 1948 for the Bloedorn Lumber Company 
either as Ass't Manager or Manager of several of their ur- 
ban retail lumber yards in Colorado, Wyoming, Nebraska and 
Montana. 


I have been directly or indirectly connected with home 
financing for over 21 years, 18 of which have been in Montana, 


In this time our economy has 
reached its true potential. 
our potential unless we keep 
of finance. 


grown very slowly and has never 
In my opinion we will never reach 
pace with other states in matters 


Nationally, construction is the second largest contri- 
buting factor to our total economy, and its livelihood depends 


on the availability and level flow of long term mortaage 
financing. Montana's lumber, copper, aypsum, cement, and 
transportation industries are directly effected, as are all 
the people in the construction trades, the Feal Estate 
Brokers, Abstracters, Attorneys, and retailers. If you 
oroject the construction dollar to its ultimate you will 
find every man, woman and child effected in one degree or 
another. If we expect to see “Montana grow and attract new 
industry, we must provide an adequate steady flow of lona 
term mortgage money at a reasonable cost. No industry will 
come to this state without first making a survey of livina 
conditions for its employees. Presently we are spending 
millions of dollars a year to educate our young people only 
to see them leave Montana to find work in states who have 
had the foresight to provide jobs for them by attractina 
new industry. 


Since the end of World War II we have experienced 
many changes in our economy and we in Montana have had 
many periods of tight money. There have been times when 
it was next to impossible to obtain long term mortaqage 
money to finance home sales and construction. There most 
certainly will be tiaht money markets in our future and we 
must look to the cause if we are to find the cure. 


Nation-wide and, I believe, state-wide, the Savinas 

& Loan Associations make from forty to forty-five per cent 
of all residential loans. Savinas & Loan Associations have 
no source of funds other than savinas accounts and therefor, 
their real estate loans cannot aagregate more than the total 
of their savings accounts, less their required reserves and 
liquidity. Annually, savings & Loan Associations can only 
loan what they receive in new savings and in loan repayments. 


Oddly enough, in periods of tension or depression the 
savings aggregate builds up rapidly while during the same 
time demand for real estate loans fall off. When tension 
has eased the savings dollars are withdrawn for re-entry of 
the stock market and for spending of all sorts. The recovery 
period then sees the demand for long term real estate loans 
grow by leaps and bounds, and at the same time the supply is 
shortened. 


The only other major source of funds for real estate 
loans comes from the East where large savings banks and in- 
surance companies accumulate a more uniform cash flow, and 
they look for safe real estate mortgage investments through- 
out the rest of the country. When the demand is hich, these 


investors louxk to 


"y in 


na uo tG jate nertaégac lavs, ans 
Yrs . 


i 
T have seen the ti St of these Anvestc Bs 1. AG 
come to Nontana uae caus. of cur anticuated, inecuitakle for:- 
closure laws. The Soar ae tet esc ast “Ler seGes Ae 
Fisk ana COst.of seine huciness in entana, 


toy Wensiiczx, &é notes Ct. Louis reel est nslyst, 


Et ana 
conducts nation-wide real estate and nmertoage surveys. Ina 
survey conducted in 1960, he pointed cut that “ontana had the 
fourth highest foreclosure costs in the Hatin. The highest 
was Utah, who at their last legislature amenies their laws to 


include trust decds, very similar to the trust ingenture in 
Senate Bill No. 99. -#s more states revise their léws, the 
more difficult it will be for Montana to attract money in the 
future. 


There is no question in my mind that the cause of hich 
cost inadequate mortaage funds in Montana is our present mort- 
Qage law. If we ere to meke Montana an attractive place for 
industry and its peoole to live, we must find a cure to the 
lack of lona term mortoaaoe funds and compete with other <tates 
in terms of finance. 


In my opinion, and in the opinion of the ‘4ontana Home 
Association, and the ‘Montana Council on Housing, the cure 
lies in Senate Bill No. 99. 


I strongiy urage that you latel Senate Bill No. 99 - 
DU PASS, 


Thank you, 


Le ae 

Pike 3 ere Soy 
Je be “Ryan eee & 
ge 


BUSINESS & iNDUSTRY 


Business « Industry met on adjournment February <0, 19c3. 
Chairman Dykstra called the meeting to order. J& members were prese: 
5 
2 -20SEnG: 


SENATE BILL 18, Chairman Dykstra informed the committee 
that he had received a proposed amendment to SB 18, which would 
include the 'public accountants' in this measure. After a snort 
discussion motion made by Casey, seconded by East that the amendment 
be accepted. Motion carried. 


Motion made by Last, seconded by Casey that Senate Bill lt 
BE CONCURRED IN AS AMENDED. Motion q@rried. 


SENATE BILL 99. Small tract financing act. Chairman Dykst 
informed the committee that he had received letters from V.A. and 
F.A.A. supporting this measure. 


Regan moved that Senate Bill 99 BE CUNCURKED IN. Secondec 
by Casey. Motion carried by a vote of ll-e. 


SENATE BILL 194. Mr. Dykstra read to the committee a lette 
from R. D. Corette correcting a portion o: his previous testimony. 


Motion made by Beam, seconded by Smiley, that Senate 3ill 
BE NOT CONCURRED IN. Motion carried by a vote of 9-4. 


SENATE JOINT RESOLUTION 4&. Resolution requesting that 
federal banks pay the same taxes as state banks in the state of Monta 
Motion made by Beam, seconded by Good, that SJR4 BE NOT CONCURRED IN. 
Motion carried. 1 member abstained from voting. 


There being no further business to come before the 
committee the meeting was adjourned. 


My : 


YKSITRA, CHALRMAN... 


CHAPTERS 176-177 SESSION LAWS 


Boendance = Whenever elementary pupils residing in Montana are 

waiver of tuition. approved for attendance in an elementary school in an 
adjoining state; and whenever elementary pupils in an 
adjoining state are approved for attendance in an ele- 
mentary school in Montana, the above schedule of tuition 
payments may be waived and payments arrived at on a 
reciprocal basis with the state involved. The state super- 
intendent of public instruction is hereby authorized to 
negotiate with the state superintendent of public instrue- 
tion of each state involved in arriving at tuition pay- 
ments, which may either be on a per pupil basis of a flat 
amount or on an actual cost basis.”’ 


Approved March 5, 1963. 


CHAPTER 177 


An Act Authorizing the Optional Use of Trust Indentures 
as Security Instruments in the Financing of Small 
Tracts Embracing Three Acres of Land, or Jess; Pro- 
viding for the Conveyance of Title to a Trustee to 
to Secure the Performance of an Obligation and for 
Re-conveyance Upon Performance; Conferring a Power 
of Sale Upon the Trustee Under a Trust Indenture and 
Prescribing the Time and Manner in Which Such Power 
May Be Exercised; Providing for the Sale of the Prop- 
erty at Trustee’s Sale in the Event of Default; Pre- 
seribing the Form of Notice of Sale and Providing for 
the Recordation, Mailing, Posting and Publication of 
Notice of Sale; Providing for Trustee’s Deeds and the 
Form and Effect Thereof; Providing for the Disposi- 
tion of the Proceeds of Sale; Disallowing Deficiency 
Judgment in Certain Cases; Providing for Possession 
Following Sale; Defining the Fees and Hxpenses 
Chargeable to the Grantor of a Trust Deed; Providing 
for Discontinuance of Foreclosure by Advertisement 
and Sale; Relating to the Applicability of Mortgage 
Laws to Trust Indenture Transactions; Amending Sec- 
tions 98-6005, 93-6006, and 93-6007, R.C. M. 1947, re- 
lating to Sales of Real Estate Under Powers of Sale in 
Mortgages and Rights of Redemption, to Exelude 
Therefrom Trust Indentures as Defined in This Act; 
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and Providing a Short Title, a Severability Clause and 
an Effective Date. 


Be it enacted by the Legislative Assembly of the Slate of Montana: 


Section 1. Short title. This act may be cited as the 
“Small Tract Financing Act of Montana.’’ 


Section 2. Declaration of policy. Because the financ- 
ing of homes and business expansion is essential to the 
development of the state of Montana, and because such 
financing, usually involving areas of real estate of not 
more than three acres, has been restricted by the laws 
relating to mortgages of real property, and because more 
such financing of homes and business expansion is avail- 
able if the parties ean use security instruments and pro- 
cedures not subject to all the provisions of the mortgage 
laws, it is hereby declared to be the public policy of the 
state of Montana to permit the use of trust indentures 
for estates in real property of not more than three acres 
as hereinafter provided. 


Section 3. Definitions. As used in this act, unless the 
context requires otherwise: 


? 


(1) ‘‘Beneficiary’’ means the person named or other- 
wise designated in a trust indenture as the person for 
whose benefit a trust indenture is given, or his successor 
in interest, and who shall not be the trustee. 


(2) ‘‘Grantor’’ means the person conveying real 
property by a trust indenture as security for the per- 
formance of an obligation. 


(3) ‘*Trust Indenture’’ means an indenture cxecuted 
in conformity with this act and conveying real property 
to a trustee in trust to secure the performance of an 
obligation of the grantor or other person named in the 
indenture to a beneficiary. 


(4) ‘“‘Trustee’’ means a person to whom the legal 
title to real property is conveyed by a trust indenture, or 
his successor in interest. 


(5) “Three Acres” means three acres of land. Where 
the trust indenture states that the real property involved 
does not exceed three acres, such statement shall be bind- 
ing upon all parties and conclusive as to compliance with 
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the provisions of this act relative to the power to make 
a transfer, trust, and power of sale. 


Section 4. Authorization of trust indentures. Trans- 
fers in trust of any interest in real property of an area 
not exceeding three acres may be made to secure the 
performance of an obligation of a grantor, or any other 
person named in the indenture, to a beneficiary ; provided 
that it shall be unlawful to substitute a trust indenture 
for any mortgage in existence on the effective date of 
this act. Where any transfer in trust of any interest in 
real property is hereafter made to secure the perform- 
anee of such an obligation, a power of sale is hereby 
conferred upon the trustee to be exercised after a breach 
of the obligation for which such transfer is security; 
and a trust indenture executed in conformity with this 
act may be foreclosed by advertisement and sale in the 
manner hereinafter provided, or, at the option of the 
beneficiary, by judicial procedure as provided by law for 
the foreclosure of mortgages on real property. The power 
of sale may be exercised by the trustee without express 
provision therefor in the trust indenture. 


Section 5. Qualifications of trustee. (1) The trustee 
of a trust indenture under this act shall be: 


(a) An attorney who is licensed to practice law in 
Montana; or 


(b) <A bank, trust company, or savings and Joan as- 
sociation authorized to do business in Montana under 
the Jaws of Montana or the United States; or 


(ec) <A title insurance or abstract company authorized 
to do business in Montana under the laws of Montana. 


(2) The beneficiary may appoint a successor trustee 
at any time by filing for record in the office of the clerk 
and recorder of each county in which the trust property 
or some part thereof is situated, a substitution of trustee. 
The substitution shall identify the trust indenture by 
stating the names of the original parties thereto and the 
date of recordation and the book and page where the 
same is recorded, shall state the name and mailing ad- 
dress of the new trustee, and shall be executed and 
acknowledged by all of the beneficiaries designated in the 
trust indenture, or their successors in interest. From the 
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time the substitution is filed for record, the new trustee 
shall be vested with all the power, duties, authority, and 
title of the trustee named in the trust indenture and of 
any successor trustee. 


Section 6. Reconveyance upon performance; liability 
for failure to reconvey. Upon performance of the obli- 
gation secured by the trust indenture, the trustee upon 
written request of the beneficiary shall reconvey the 
interest in real property described in the trust indenture 
to the grantor. In the event the obligation is performed 
and the beneficiary refuses to request reconveyance or 
the trustee refuses to reconvey the property, the beneficiary 
or trustee so refusing shall be lable as provided by law in 
the case of refusal to execute a discharge or satisfaction 
of a mortgage on real property. 


Section 7. Time within which foreclosure must be 
commenced. The foreclosure of a trust indenture by ad- 
vertisement and sale or by judicial procedure shall be 
commenced within the time, including extensions, pro- 
vided by law for the foreclosure of a mortgage on real 
property. 

Section 8. Foreclosure by advertisement and sale. 
(1) The trustee may foreclose a trust indenture by ad- 
vertisement and sale under this act if: 


(a) The trust indenture, any assignments of the trust 
indenture by the trustee or the beneficiary, and any ap- 
pointment of a successor trustee are recorded in the office 
of the clerk and reorder of each county in which the 
property described in the trust indenture, or some part 
thereof, is situated; 


(b) There is a default by the grantor or other person 
owing an obligation, the performance of which is secured 
by the trust indenture, or by their successors in interest, 
with respect to any provision in the indenture which 
authorizes sale in the event of default of such provision; 
and 


(ec) The trustee or beneficiary shall have filed for 
record in the office of the clerk and recorder in each 
county where the property described in the indenture, 
or some part thereof, is situated, a notice of sale, duly 
executed and acknowledged by such trustee or bene- 
ficiary, setting forth: 
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(i) The names of the grantor, trustee, and bene- 
ficiary in the trust indenture and the name of any 
successor trustee ; 


(ii) A description of the property covered by the 
trust indenture; 


(iii) The book and page of the mortgage records 
where the trust indenture is recorded; 


(iv) The default for which the foreclosure is made; 


(v) The sum owing on the obligation secured by 
the trust indenture; 


(vi) The trustee’s or beneficiary’s election to sell 
the property to satisfy the obligation; 


(vii) The date of sale, which shall not be less than 
J20 days subsequent to the date on which the notice 
of sale is filed for record, and the time of sale, which 
shall be between the hours of 9:00 A.M. and 4:00 
P. M., Mountain Standard Time; 


(viii) The place of sale which shall be at the court- 
house of the county or one of the counties where the 
property is situated, or at the location of the prop- 
erty, or at the trustee’s usual place of business if 
within the county or one of the counties where the 
property is situated. 


(2) A trust deed may be foreclosed by advertisement . 


and sale in the manner hereinafter provided. 


Section 9. Notice of sale to be mailed, posted and 
published. (1) The trustee shall give notice of the sale 
in the following manner: 


(a) At least 120 days before the date fixed for the 
trustee’s sale, a copy of the recorded notice of sale shall 
be mailed by registered or certified mail to: 


(i) The grantor, at the grantor’s address as set 
forth in the trust indenture, or (in the event no ad- 
dress of the grantor is set forth in the trust indenture) 
at the grantor’s last known address; 


(ii) Each person designated in the trust indenture 
to receive notice of sale whose address is set forth 
therein, at such address ; 
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(ii) Kach person who has filed for record a re- 
quest for a copy of notice of sale within the time and in 
the manner hereinafter provided, at the address of 
such person as set forth in such request ; 


(iv) Any successor in interest to the grantor whose 
interest and address appear of record at the filing date 
and time of the notice of sale, at such address ; 


(v) Any person having a lien or interest subsequent 
to the interest of the trustee and whose lien or interest 
and address appear of record at the filing date and 
time of the notice of sale, at such address. 


(b) At least 20 days before the date fixed for the 
trustee’s sale, a copy of the recorded notice of sale shall 
be posted in some conspicuous place on the property to 
be sold; 


(c) A copy of the notice of sale shall be published in a 
newspaper of general circulation published in any county 
in which the property, or some part thereof, is situated, 
at least once each week for 3 successive weeks. If there 
is no such newspaper, then copies of the notice of sale 
shall be posted in at least 3 public places in each county 
in which the property, or some part thereof, is situated. 
The posting or the last publication shall be made at least 
20 days before the date fixed for the trustee’s sale. 


(2) On or before the date of sale, there shall be filed 
for record in the office of the clerk and recorder of each 
county where the property, or some part thereof, is 
situated, affidavits of mailing, posting and publeation 
showing compliance with the requirements of this section. 
On the date and at the time and place designated in the 
notice of sale, the trustee or his attorney shall sell the 
property at publie auction to the highest bidder. The 
property may be sold in one parcel or in separate par- 
cels and any person, including the beneficiary under 
the trust indenture, but excluding the trustee, may bid 
at the sale. The person making the sale may, for any 
cause he deems expedient, postpone the sale for a period 
not exceeding 15 days by public proclamation at the 
time and place fixed in the notice of sale. No other notice 
of the postponed sale need be given. 


(3) The purchaser at the sale shall pay the price bid 
in cash, and, upon receipt of payment, the trustee shall 


—527— 


CHAPTER 177 


Affidavits. 


Sale to 
highest bidder. 


Trustee 
cannot bid. 


Postponement 
of sale. 


Payment in cash. 


CHAPTER 177 


Trustee’s deed. 


Re-sale. 


Refusal to pay— 
liability. 


Recital—- 
trustee’s deed. 


Recording— | 
recitals as prima 
facie evidence. 


Effect of 
conveyance. 


Purchaser entitled 
to possession 
on 10th day. 


Default—right to 
cure prior to sale, 


SESSION LAWS 


execute and deliver a trustee’s deed to the purchaser. In 
the event the purchaser refuses to pay the purchase 
price, the person conducting the sale shall have the 
right to re-sell the property at any time to the highest 
bidder. The party refusing to pay shall be liable for any 
loss occasioned thereby, and the person making the sale 
may also, in his discretion, thereafter reject any other 
bid of such person. 


Section 10. Trustee’s deed. (1) The trustee's deed 
to the purchaser at the trustee’s sale may contain, in 
addition to a description of the property conveyed, re- 
citals of compliance with the requirements of this act 
relating to the exercise of the power of sale and the sale, 
including recitals of the facts concerning the default, the 
notice given, the conduct of the sale, and the receipt of 
the purchase money from the purchaser. 


(2) When the trustee’s deed is recorded in the deed 
records of the county or counties where the property de- 
scribed in the deed is situated, the recitals contained in 
the deed and in the affidavits required under subsection 
(2) of Section 9 of this act, shall be prima facie evidence 
in any court of the truth of the matters set forth therein, 
except that the same shall be conclusive evidence in favor 
of subsequent bona fide purchasers and encumbrancers 
for value and without notice. 


(3) The trustee’s deed shall operate to convey to the 
purchaser, without right of redemption, the trustee’s 
title and all right, title; interest and claim of the grantor 
and his successors in interest and of all persons claiming 
by, through or under them, in and to the property sold 
including al] such right, title, interest and claim in and 
to such property acquired by the grantor or his success- 
ors in interest subsequent to the execution of the trust 
indenture. 


Seciton 11. Possession. The purchaser at the trus- 
tee’s sale shall be entitled to possession of the property on 
the tenth day following the sale, and any persons re- 
maining in possession after that date under any interest, 
except one prior to the trust indenture, shall be deemed 
to be tenants at will. 


Section 12. Discontinuance of foreclosure proceedings 
when entire amount of default paid. Whenever all or a 
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portion of any obligation secured by a trust indenture 
has, prior to the maturity date fixed in such obligation, 
become due or been declared due by reason of a breach 
or default in the performance of any obligation secured 
by the trust indenture, including a default in the pay- 
ment of interest or of any installment of principal, or by 
reason of failure of the grantor to pay, in accordance with 
the terms of such trust indenture, taxes, assessments, 
premiums for insurance or advances made by the hene- 
ficlary in accordance with the terms of such obligation 
or of such trust indenture, the grantor or his successor 
in interest in the trust property or any part thereof or 
any other person having a subordinate lien or encumb- 
rance of record thereon or any beneficiary under a sub- 
ordinate trust indenture, at any time prior to the time 
fixed by the trustee for the trustce’s sale if the power of 
sale is to be exercised, may pay to the beneficiary or his 
successor in interest the entire amount then due under the 
terms of such trust indenture and the obligation secured 
thereby (including costs and expenses actually incurred 
and reasonable trustee’s and attorney’s fees) other than 
such portion of the principal as would not then be due 
had no default occurred, and thereby cure the default 
theretofore existing, and thereupon all proceedings there- 
tofore had or instituted to foreclose the trust indenture 
shall be cancelled and the obligation and the trust in- 
denture shall be reinstated and shall be and remain in 
force and effect the same as if no such acceleration had 
occurred. If the default is cured and the obligation and 
the trust indenture reinstated in the manner hereinabove 
provided, the beneficiary, or his assignee, shall, on de- 
mand of any person having an interest in the trust prop- 
erty, execute, acknowledge and deliver to him a request 
that the trustee execute, acknowledge and deliver a can- 
cellation of the recorded notice of sale under such trust 
indenture. Any beneficiary under a trust indenture, or 
his assignee, who, for a period of 80 days after such 
demand refused to request the trustee to execute, 
acknowledge and deliver such cancellation shall be liable 
to the person entitled to such request for all damages 
resulting from such refusal. A cancellation of a recorded 
notice of sale shall, when executed and acknowledged, 
be entitled to be recorded and shall be sufficient if it 
sets forth a reference to the trust indenture and the book 
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and page where the same is recorded, a reference to the 
notice of sale and to the book and page where the same 
is recorded and a statement that such notice of sale is 
cancelled. 


Section 18. Disposition of proceeds of sale. The trus- 
tee shall apply the proceeds of the trustee’s sale as fol- 
lows: (1) To the costs and expenses of exercising the 
power of sale and of the sale, including reasonable 
trustee’s fees and attorney’s fees; 


(2) To the obligation secured by the trust indenture; 


(3) The surplus, if any, to the person or persons 
legally entitled thereto, or the trustee, in his discretion, 
may deposit such surplus with the clerk and recorder of 
the county in which the sale took place. Upon depositing 
such surplus, the trustee shall be discharged from all 
further responsibility therefor and the clerk and _ re- 
corder shall deposit the same with the county treasurer 
subject to the order of the district court of such county. 


Section 14. Deficiency judgment not allowed. When 
a trust indenture executed in conformity with this act is 
foreclosed by advertisement. and sale, no other or further 
action, suit or proceedings shall be taken, nor judgment 
entered for any deficiency, against the grantor or his 
surety, guarantor, or successor in interest, if any, on 
the note, bond or other obligation secured by the trust 
indenture, or against any other person obligated on such 
note, bond or other obligation. 


Section 15. Requests for copies of notice of sale. At 
any time subsequent to the recordation of a trust inden- 
ture and prior to the recordation of notice of sale 
under the indenture, any person desiring a copy of any 
notice of sale under a trust indenture as provided in 
subsection (1) of section 9 of this act may cause to be 
filed for record in the office of the county clerk and 
recorder of the county or counties in which any part or 
parcel of the real property is situated, a duly acknow]- 
edged request for a copy of any notice of sale, showing 
service upon the trustee. The request shall contain the 
name and address of the person requesting a copy of the 
notice and shall identify the trust indenture by stating 
the names of the parties to the indenture. the date of 
recordation of the indenture, and the book and page 
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where the indenture is recorded. The county clerk and 
recorder shall immediately make a cross reference of the 
request to the trust indenture cither on the margin of 
the page where the trust indenture is recorded or in 
some other suitable place. No request, statement, or 
notation placed on the record pursuant to this seetion 
shall affeet title to the property or be deemed notice to 
any person that any person so recording the request has 
any right, title, interest in, Jien, or charge upon the 
property referred to in the trust indenture. 


Section 16. Trustee’s fees and attorney’s fees. lRea- 
sonable trustee’s fees and attorney’s fees to be charged 
to the grantor in the event of foreclosure by advertise- 
ment and shaJl shall not exceed, in the aggregate, 5% of 
the amount due on the obligation, both principal and 
interest, at the time of the trustee’s sale. If prior to 
the trustee’s sale the obligation and the trust indenture 
shall be reinstated in accordance with provisions of Sec- 
tion 12 of this act, the reasonable trustee’s fees and at- 
torney’s fees to be charged to the grantor shall not ex- 
eced $150.00. In no event shall trustee’s fees and attor- 
ney’s fees be charged to a grantor on account of any 
services rendered prior to the commencement of fore- 
closure. 


Section 17. Trust indenture deemed to be mortgage 
on real property. A trust indenture is deemed to be a 
mortgage on real property and is subject to all laws re- 
lating to mortgages on real property except to the ex- 
tent that such laws are inconsistent with the provisions 
of this act, in which event the provisions of this act shall 
control. For the purpose of applying the mortgage laws, 
the grantor in a trust indenture is deemed the mortgagor 
and the beneficiary is deemed the mortgagee. 


Section 18. Section 93-6005, R. C. M. 1947, is amended 
to read as follows: 


‘93-6005. Sale of real estate under power in mortgage 
—posting notices. Ilereafter real estate sold under a 
power of sale given and contained in a mortgage of real 
estate, except in a trust indenture as defined in the ‘Small 
Tract Financing Act of Montana’, shall be advertised for 
sale at least thirty days before the date fixed for such 
sale, in a newspaper in the county in which such real 
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estate is situated, and in case there is no newspaper 
printed and published in said county, then by posting 
notices in at least five conspicuous places in said county, 
one of which notices must be posted on the land so ad- 
vertised for sale. Two other of said notices must be 
posted in conspicuous places in the township in which 
said land is situated, one in such conspicuous place in said 
county as will be most likely to give notice to all persons 
interested in said sale, and one of said notices must be 
posted in a conspicuous place at the front door of the 
county courthouse of the county in which said land is 
located, and in addition to the said publication or post- 
ing, as hereinbefore provided, notices of such sale must be 
Served personally at least thirty days before the date 
fixed for such sale upon the occupant of the property 
so advertised for sale, and upon the mortgagor if within 
the state of Montana, and upon every person or persons 
having or claiming an interest of record in the said real 
estate so advertised for sale who may be found within 
the said state of Montana.”’ 


Section 19. Section 93-6006, R. C. M. 1947, is amended 
to read as follows: 


‘93-6006. Rights of redemption applicable. All of 
the rights, powers, and privileges, concerning the re- 
demption from sales of real estate applicable to the sales 
of real estate under foreclosure proceedings or sales 
under execution, shall be granted and allowed to sales of 
real estate under and by virtue of the power of sale con- 
tained in any mortgage or deed of trust in this state 
cxcept to sales of real estate under and by virtue of the 
power of sale conferred upon a trustee under a trust in- 
denture as defined in the ‘Small Tract Financing Act of 


>») 


Montana’. 


Section 20. Section 93-6007, R. C. M. 1947, is amended 
to read as follows: 


‘*93-6007. Allowance of attorney’s fees—petition and 
notice. If the mortgagee shall demand attorney’s fees 
im ease of the sale of real estate under and by virtue of 
the power of sale contained in any mortgage or deed of 
trust In this state, except in case of the sale of real estate 
by virtue of a power of sale conferred upon a trustee under 
aw trust indenture as defined in the ‘Sinall Tract Financing 


—532— 


a 


THIRTY-EIGHTH LEGISLATIVE ASSEMBLY CHAPTERS 177-178 


Act of Montana’, he shall petition the district court of the 
county in which said real estate, or any part thereof, 
may be situated to fix the amount of such attorney’s 
fee, and a copy of such petition shall be served upon all 
parties having or claiming an interest of record in the 
property to be sold, or such of them as may be found 
within the state, which said copy of said petition must 
be served at least ten days before the day fixed for hear- 
ing, and notice of the time and place of such hearing 
shall be served at the same time as the copy of said 
petition is served; such petition shall be acted upon by 
the said district court before the notice of sale by publi- 
cation or posting, as hereinbefore provided for, shall be 
given.’’ 


Section 21. Severability clause. It is the intent of 
the legislative assembly that if a part of this act is in- 
valid; all valid parts that are severable from the invalid 
parts remain in effect. If a part of this act is invalid m 
one or more of its applications, the part remains in effect 
in all valid applications that are severable from the in- 
valid applications. 


Section 22. Effective date. This act is effective on 
its passage and approval. 


Approved March 5, 1963. 


CHAPTER 178 


An Act to Amend Section 53-122, R. C. M. 1947, Relating 
to Registration Fees of Motor Vehicles and the Disposi- 
tion Thereof By Providing for the Division of License 
or Registration Fees Between The County and Incor- 
porated Cities and Towns Within the County in a 
Pro Rata Manner; and Restricting the Use of the 
Monies by Cities, Towns, and Counties. 


Be it enacted by the Legislative Assembly of the State of Montana: 


Section 1. Section 53-122, R. C. M. 1947, is amended 
to read as follows: 


‘‘Section 53-122. Registration fees of motor vehicles— 
fees—disposal of proceeds—fee for half year—dealers’ 
registration and transfer thereof—public owned vehicles 


me <1, ee 


Petition to 
court to fix. 


Service. 


Severability. 


Effective 
immediately. 


Amending clause. 


Registration— 
motor vehicles. 


